Background: India is revising its mental health legislation with the Indian Mental Healthcare Act 2017 (IMHA). When implemented, this legislation will apply to over 1.25 billion people. In 2005, the World Health Organization (WHO) published a Resource Book (WHO-RB) on mental health, human rights and legislation, including a checklist of 175 specific items to be addressed in mental health legislation or policy in individual countries. Even following the publication of the United Nations Convention on the Rights of Persons with Disabilities (CRPD) (2006), the WHO-RB remains the most comprehensive checklist for mental health legislation available, rooted in UN and WHO documents and providing the most systematic, detailed framework for human rights analysis of mental health legislation. We sought to determine the extent to which the IMHA will bring Indian legislation in line with the WHO-RB.
from depression, and 0.8% have a "common and severe mental disorder" [3] . The number of individuals affected by mental illness is enormous; it is estimated that 2.5 million people have schizophrenia, 8.8 million have bipolar affective disorder (BPAD), 36.8 million have anxiety disorders and 13.4 million have alcohol dependence [4] . In 2013, just under 31 million disability-adjusted-life-years (DALY) were due to mental, neurological and substance misuse disorders. Schizophrenia accounted for 1.7 million of those, BPAD for 1.8 million, depression for 11.5 million, alcohol and substance misuse for 3 million, and dementia for 1.8 million [5] . Males in the 30-49 age group have the highest prevalence of mental morbidity; in addition to the impact on these individuals and their families, this has major implications for India's productivity [3] .
Despite the large burden of mental illness only 10% of Indians with mental health problems receive evidencebased treatments [6] . Treatment gaps greater than 70% exist due to insufficient funding of mental, neurological, and substance use disorders [3, 5] . India's spending on mental health care has consistently been inadequate [7] . In 2011, India spent 4.16% of its gross domestic product on health; 0.06% of this was allocated at a national level for outpatient psychiatric care [8] . India's number of mental health beds is well below average with only 2.15 beds per 100,000 compared to the global figure of 6.5 [7] .
As the burden of mental illness is increasingly recognized, funding is being increased with the hope of ensuring more people receive high quality health care. India is implementing a variety of initiatives to address this large need, close the treatment gap, and reduce the DALYs lost to mental, neurological and substance misuse disorders [9] . These initiatives need to be supported by clear, pragmatic and robust mental health law in line with international human rights legislation.
Mental health legislation is an essential part of delivering high quality mental health care and is especially necessary to protect the rights of individuals receiving such care. At present many countries lack appropriate mental health legislation and consequently many individuals are deprived safe, effective, person-centred services. This has a significant impact on occupational, personal and family life [10] . India has previously led the way in the developing world in attempting to shift the care of individuals with mental illness from asylums to community-based treatments [11] , however, without clear legislation and policies and a lack of community based services, results were less than satisfactory [12] .
India now leads the way globally in revising mental health legislation in line with international human rights standards. It is hoped that on this occasion that the desired mental health service will be realised through appropriate legislation and implementation. The WHO is encouraging countries to update their mental health legislation in line with international guidelines and hopes that 50% of countries will achieve this by 2020 [10] . With so many countries needing to revise their laws concerning mental health, India's proposed revision and its implementation will be highly relevant to many other countries, especially those who have also ratified the UNConvention on the Rights of Persons with Disabilities (UN-CRPD).
The UN-Convention on the Rights of Persons with Disabilities (UN-CRPD)
In 2006, the UN-CRPD was published and it came into force in 2008. Since then it has been signed by over 160 countries [13] . India ratified the UN-CRPD in 2007 [14] .
Under the UN-CRPD, persons with disabilities include those with long-term mental or intellectual impairment [15, 16] . The UN-CRPD attempts to emphasize and address the attitudinal and environmental barriers that individuals with impairments face. This has been perceived as a progressive and irreversible step away from a "medical model" of disability and towards a social model. Rao et al., describe it as a move from a "charity based" to a "rights based" approach to disability [17] .
The UN-CRPD appears strongly opposed to involuntary treatments [18] and affirms the legal capacity of individuals at all times. The convention requires that ratifying countries revise their laws to make them concordant with the convention. Consequently, India's mental health care legislation needed to be reformed and the UN-CRPD duly prompted the drafting of two important pieces of legislation in India: the Mental Healthcare Act 2017 (IMHA) and the Rights of Persons with Disability Act 2016 (RPDA) [17] .
The drafting of the UN-CRPD was a long and complex process. In contrast to prior international human rights treaties, human rights organisations were heavily involved from the outset [19] . The World Network of Users and Survivors of Psychiatry played a highly influential role and set forth its views on capacity as nonnegotiable, it sought to ban institutional care and forced treatment [20] . Much debate occurred concerning emergency circumstances but in the end time ran out and no provisions were made for these [21] . This may call into question the UN-CRPDs ability to address all mental health issues, in particular emergency situations. Currently, however, the UN-CRPD provides the legal framework for mental health legislation in all countries that have ratified it.
India's mental health legislation
The first mental health legislation in India was introduced by the British colonial government in 1858, when three Acts relating to mental health were adopted: the Lunacy (Supreme Courts) Act, the Lunacy (District Courts) Act and the Indian Lunatic Asylum Act [22] . These acts focused on asylum-based care but, due to the conditions that many patients found themselves in, pressure mounted on government to reform mental healthcare more generally. In 1912, the Indian Lunacy Act was passed.
Following Indian independence, the Indian Psychiatric Society submitted a revised mental healthcare Bill in 1950 which was finally enacted as the Mental Health Act in 1987. This document introduced many important changes, including modern terminology, the creation of the Central and State mental health authorities, prohibition of nonconsensual research, and simplification of discharge procedures [23] . The 1987 legislation, however, faced a lot of criticism from the outset [24] : concerns were raised that it gave more emphasis to legal consideration rather than medical care; its position on the family was criticized; and it failed to make provisions for home-based treatments, among other matters [23] . From the perspective of international law, moreover, the 1987 legislation was not in line with the UN-CRPD when it was published in 2006.
Consequently, India has recently revised its mental health legislation with a new law that has been greatly anticipated [25] [26] [27] [28] . On the 8 August 2016 the Rajya Sabha (the upper house of the Indian parliament) unanimously passed The Mental Healthcare Bill, 2016. The stated aim of the Bill was "to provide for mental healthcare and services for persons with mental illness and to protect, promote and fulfil the rights of such persons during delivery of mental healthcare and services and for matters connected therewith or incidental thereto. " This has now been adopted as the IMHA which received the assent of the President on 7 April, 2017.
The Rights of Persons with Disabilities Act 2016 (RPDA)
The IMHA is not the only significant legislative reform in this area in India in recent years; in 2016 the RPDA replaced the Persons with Disability Act 1995. The RPDA received the assent of the Indian President on 27 December 2016 and like the IMHA it explicitly states that its purpose is to give effect to the UN-CRPD.
The RPDA complements the proposed IMHA and legally underpins many of the social and economic rights of individuals with mental illness. In particular, it emphasises respect for inherent dignity, individual autonomy including the freedom to make one's own choices, and independence of persons; non-discrimination; full and effective participation and inclusion in society; respect for difference and acceptance of persons with disabilities as part of human diversity and humanity; equality of opportunity; accessibility; equality between men and women; respect for the evolving capacities of children with disabilities and respect for the right of children with disabilities to preserve their identities. More specific provisions of relevance to mental illness are discussed further in the relevant sections of this paper.
Two main concerns have been raised about the RPDA. First, it appears to lack synchronicity with the IMHA in certain important respects (e.g.it is not clear how guardianship and nominated representatives will be related). Second, it is questionable whether the general nature of the RPDA enables it to address the particular challenges presented by mental illness [18] . This concern is underlined by the fact that the IMHA does not directly address many of the areas of discrimination or social rights highlighted in the UN-CRPD or the WHO Resource Book on Mental Health, Human Rights and Legislation (WHO-RB) (below). These matters are of considerable relevance to the analysis presented in this paper, which considers the new Indian legislation in the context of the standards set out in the WHO-RB, and they are discussed in the relevant sections of the paper.
The WHO Resource Book on Mental Health, Human Rights and Legislation (WHO-RB)
Published in 2005, the WHO-RB seeks to provide guidance to governments on the development of human rights-centred mental health legislation. The largest single section of the document identifies and discusses the key legal issues that should be addressed in national mental health legislation or policy, summarised in Annex One as the "Checklist on mental health legislation". The WHO checklist contains 175 items, divided into 27 sections, covering all key areas of mental health law.
The checklist, although explicitly informed by the Universal Declaration of Human Rights [29] , is not a set of absolute rules and it is not legally binding. There are no sanctions for states which fail to accord with its standards and, unlike the UN International Covenant on Civil and Political Rights, the UN Human Rights Committee does not review WHO member states' reports on compliance. The WHO-RB checklist is, instead, designed to work by influencing states as they redraft and implement national mental health laws. Given the checklist's close links with the Universal Declaration of Human Rights, the authors make the assumption that its standards will be accepted by the international community and deemed worth reflecting in national mental health law [30] .
It is arguable, however, that some of the issues that the WHO suggests should be covered by mental health legislation should be covered by mental health, public health or social policy instead. Indeed, the WHO explicitly states that some countries may address some or all of these issues in general legislation (e.g. equality legislation), other forms of (not legally-binding) regulation, or mental health policy, rather than in specific mental health legislation [30] . The history of psychiatry, however, supports the particular importance of dedicated mental health legislation, rather than non-binding regulation or general law, for protecting the rights of the mentally-ill. The WHO also acknowledges the centrality of law in this process by presenting its final checklist in the WHO-RB as a "Checklist on mental health legislation" (our italics). This is why the WHO-RB checklist forms the focus of this analysis: it is the most detailed and comprehensive human rights-based framework developed to date for the analysis of national mental health legislation.
The WHO-RB has two serious limitations and is not the unquestionable gold standard for mental health legislation. Most significantly, it was drafted before the UN-CRPD was completed and consequently is at odds with it in some areas [31] . It discusses involuntary treatment, loss of capacity and emergency treatments these directly conflict with the UN-CRPD. The WHO-RB also does not have the legal standing that the UN-CRPD has.
Ofori-Atta et al. have previously used the WHO Checklist to inform their evaluation of mental health legislation in Ghana [32] . A more quantitative, formal approach was adopted by Kelly who compared166 checklist items with English, Welsh and Irish mental health legislation [30, 33] . Kelly found that the Mental Health Act 2007 in England and Wales met 54.2% of the WHO standards while the Irish Mental Health Act 2001 met 42.2%. Both Mental Health Acts were found to inadequately address fundamental principles particularly in relation to the rights of voluntary patients, vulnerable patient groups, emergency treatments and economic and social rights.
In the present paper, we adapt a similar methodological approach to the new Indian legislation, seeking to identify the extent to which the IMHA brings Indian legislation into line with the WHO-RB, a key document in this field which also overlaps to a significant (but incomplete) extent with the standards outlined in the UN-CRPD (above).
Methods
This study adopts a "black letter" approach, similar to that used by Kelly [30, 33] . In such an analysis, the focus is on the content of the legislation rather than its effect. Therefore, this paper primarily compares the written content of the IMHA to the WHO-RB's checklist (175 items). Where relevant, other pieces of Indian legislation are also considered; e.g. the RPDA 2016, the Indian Penal Code 1860, the Code of Criminal Procedure 1973, the Medical Termination of Pregnancy Act 1971, and the Narcotic Drugs and Psychotropic Substances Act 1985. In order to draw useful information from the results, we classify each WHO standard as either being met or not met in Indian legislation. Where there is an element of uncertainty, we continue with this dichotomous classification system but discuss the particular item in more detail in the text.
The WHO-RB's checklist is divided into 27 sections, each identified by a capital letter. Specific standards contained in each section are further identified by numbers, lower case letters and Roman numerals. For clarity and to assist with navigation, these have been included in parentheses in the text.
Two specific methodological points merit mention here. First, emergency treatments laid out in the IMHA are not considered as "involuntary treatments" in our analysis; they are instead compared to the WHO-RB guidelines on "emergency treatments". Second, section J of the WHO-RB considers "involuntary treatment (when separate from involuntary admission)"; under the IMHA supported (involuntary) treatment is not directly considered outside of a supported (involuntary) admission. However, there is a possibility that in the context of an advance directive a person could receive involuntary treatment outside the context of a supported admission and so we have retained this section and discussed this further in the paper. Table 1 lists the WHO standards and identifies which standards are met in the new Indian legislation and which are not. Overall, 55.4% (97/175) of the WHO standards are met directly in the IMHA while 68.0% (119/175) are addressed somewhere in Indian legislation (including both the IMHA and other pieces of legislation). The RPDA is the main piece of legislation outside of the IMHA which addresses specific items of the WHO-RB.
Results
Overall, then, India's compliance with the WHO-RB standards is generally good. It is more concordant with the WHO-RB than the legislation of Ireland or England and Wales [33] . There is, however, a number of areas of low compliance. Some areas show just significant semantic differences between the WHO-RB and the IMHA, which may stem in part from the IMHA's attempt to align with the UN-CRPD. These differences reflect the somewhat different theoretical underpinnings of the two documents and have at times complicated the comparison. These areas are discussed below, but first it is useful to note areas of good concordance with the WHO-RB that attributable to legislation other than the IMHA.
Areas of good concordance with the WHO-RB outside the IMHA
Areas of good concordance in Indian legislation outside of the IMHA are summarised in Table 2 . The RPDA does Are speedy time frames laid down within which the independent authority must make a decision? In cases where inability to consent is likely to be long term, does the law allow authorization for medical and surgical procedures from an independent review body or by proxy consent of a guardian? Yes T Mentally ill offenders 1 Does the legislation allow for diverting an alleged offender with a mental disorder to the mental health system in lieu of prosecuting him/her, taking into account the gravity of the offence, the person's psychiatric history, mental health state at the time of the offence, the likelihood of detriment to the person's health and the community's interest in prosecution?
Yes 2 Does the law make adequate provision for people who are not fit to stand trial to be assessed, and for charges to be dropped or stayed while they undergo treatment?
Yes 2a
Are people undergoing such treatment given the same rights in the law as other involuntarily admitted persons, including the right to judicial review by an independent body? Yes 3 Does the law allow for people who are found by the courts to be "not responsible due to mental disability" to be treated in a mental health facility and to be discharged once their mental disorder sufficiently improves? 1 In light of the prevalence of mental illness (above) [3, 7] , this does not provide for equal employment opportunities for individuals with mental illness as required by the WHO-RB (W3).
Areas of low concordance with the WHO-RB across all Indian legislation
Key areas of low concordance with the WHO-RB across all Indian legislation are summarised in Table 3 . Families' rights in the day-to-day treatment of their relatives are, essentially, accorded to the individual's nominated representative. As the individual receiving mental healthcare may revoke an appointment of a nominated representative at any time, 2 the individual's family or carers have no protected right to information (E1), treatment planning (E2) or appeal (E3). There is no provision for anyone to apply for the discharge of mentally ill offenders (E4). Two occasions exist when the family and carers are automatically involved; these are: when planning discharge 3 and in the case of a person found wandering in the community. 4 Involuntary treatment in the community setting (L) is only referred to in the context of emergencies. 5 The legislation concerning advance directives and capacity does create the possibility for involuntary community treatment (L1) (below) but lacks clear criteria and safeguards (L2).
1 RPDA 2016, section 34(1). 2 IMHA 2017, section 14(6). 3 IMHA 2017, section 98(1). 4 IMHA 2017, section 100(7). 5 IMHA 2017, section 94(1).
Areas where comparison is complex
Section I of the WHO-RB deals with involuntary admission and treatment, and comparison with the IMHA is in some ways limited as the IMHA does not legislate for involuntary admission directly. A person may, however, be admitted against their will using "supported admission", 6 so we assessed this procedure in relation to the WHO guidelines. Supported admissions are only allowed if there is evidence of mental disorder of a specified severity (I1a) 7 ; if the individual is posing a risk to them self or others or is unable to care for themselves (I1b) 8 ; and if two accredited mental health professionals agree that the individual meets the given criteria (I2). 9 The admission must be to a registered mental health establishment (I3) 10 and must be the least restrictive care option (I4).
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Under the IMHA, the relevant Mental Health Review Board (MHRB) is informed within seven days of a supported admission (three days in the case of a minor or woman). 12 The admitted person, their nominated representative or an appropriate organisation may appeal this decision (I8). 13 No automatic review process occurs during the initial admission order. If a section 89 admission continues for its maximum thirty days and ongoing supported admission is required, this can continue under section 90. At this stage, the MHRB is informed and they must review the admission (I5) 14 within twenty-one days (I6), 15 and either permit the admission or order discharge of the individual. These reviews of a supported admission 6 IMHA 2017, section 89 & 90. 7 IMHA 2017, section 89(1)(a). 8 IMHA 2017, section 89(1)(a). 9 IMHA 2017, section 89(1)(a). 10 continue at a maximum frequency of 180 days (I9). 16 Should an individual no longer fulfil criteria for a supported admission the supported admission must be terminated (I10). 17 As highlighted in our consideration of Section E, families are not always entitled to information concerning the admitted individual. The WHO-RB suggests that patients, family and legal representatives be informed of the reasons for admission and of their rights of appeal (I7). In India, this information is to be imparted through the nominated representative, who, if not already selected by an advance directive, is ideally a relative or career. This may leave family members in a situation where they are not entitled to any information or to appeal an admission. The Indian Act does, however, direct the medical officer to provide the individual and their nominated representative with information concerning the admission, the IMHA and their right to appeal. 18 The Indian Act does not include serious likelihood of deterioration as a criterion for admission, as suggested by the WHO-RB (I1b). There is also no mention of the need for the admission to be for therapeutic purposes (I1c); this is, however, a requirement for independent admissions 19 and is alluded to in the IMHA as supported admission has to be considered to be the least restrictive care option. 20 No periodic reviews occur for long-term voluntary adult patients (I9), although mandatory review does occur in the case of minors who are admitted (after thirty days) (I9). 21 Comparison between the IMHA and the WHO-RB is difficult in the area of involuntary treatment (when 16 IMHA 2017, section 90(9). 17 IMHA 2017, section 89(13) & 90 (15) . 18 IMHA 2017, section 22. 19 IMHA 2017, section 86(2)(b). 20 IMHA 2017, section 89(1)(b). 21 IMHA 2017, section 87(12).
separate from involuntary admission) (J). The IMHA states that all persons have the capacity to make treatment decisions but may require varying levels of support from their nominated representative 22 ; consequently, treatments are not "involuntary". The IMHA proposes creating a guidance document to aid medical practitioners in assessing an individual's capacity to make treatment decisions, 23 with independent patients defined as having the capacity to make such decisions. 24 Under the IMHA, treatment without informed consent can only be given in the context of a supported admission; for this, the patient must be suffering from a mental disorder (J1a) 25 and lack the capacity to make informed treatment decisions (J1b). 26 The IMHA ensures that a sufficiently qualified practitioner provides a treatment plan (J2) by laying out defining criteria for relevant mental health specialties 27 and ensuring that patients receive a treatment plan as soon as possible after admission. 28 The duration (J5), review (J4, J7) and appeal (J6) processes for supported treatments are as for a supported admission.
While posing a risk to oneself or others or an inability to care for oneself are considered reasons for supported admission, 29 no reference is made to the need to improve a patient's condition, restore decision making capacity or prevent deterioration (J1c). No second opinion is needed for a supported treatment plan (J3), only for admission.
Regarding proxy consent for treatment, the IMHA and the WHO-RB are relatively well aligned. The IMHA 22 IMHA 2017, section 14(9). 23 IMHA 2017, section 81. 24 IMHA 2017, section 85. 25 provides for a nominated representative to consent on a patient's behalf (K1) if the patient requires nearly one hundred per cent support from them. 30 The IMHA also provides for and clearly defines advance directives (K3). 31 While there is no clear mechanism to appeal against a treatment decision to which proxy consent has been given (K2), the individual's capacity is reviewed every seven to fourteen days 32 and the individual has the right to revoke the appointment of a nominated representative at any time. 33 
Key omissions in areas of generally good concordance
Many of the twenty-seven sections of the WHO-RB are generally well covered in Indian legislation but, commonly, one or two key standards are not met. These omissions are summarized in Table 4 and discussed in more detail below.
No reference is made in the IMHA to personality disorder (B3) which could be considered a mental illness according to the definition included. The legislation is also ambiguous concerning substance abuse (B3), referring to "mental conditions associated with the abuse of alcohol and drugs". 34 This could include intoxication, harmful use of substances, substance dependence, withdrawal, drug induced psychosis and brain damage secondary to substance misuse. The precise extent of this definition requires clarification.
Moreover, it is not, as the WHO-RB requires, clear why particular terms have been chosen (B2), especially as the IMHA aligns itself with the International Classification of Disease, 35 but does not use its terminology. Competency, capacity and guardianship (F) is one of the most important areas where the Indian legislation has low levels of concordance with the WHO-RB, addressing only 50% (4/8) of relevant WHO-RB items. Despite this, the IMHA comprehensively covers a number of important issues. Regarding provision for managing the affairs of people with mental disorders (if they are unable to do so themselves) (F1), the IMHA lays out guidelines for advance directives 36 and nominated representatives who would be able to address individual's healthcare decisions should the need arise. 37 Other matters could be addressed through guardianship (below). "Capacity" is clearly 30 IMHA 2017, sections 89(7), 90(12) & 94(1). 31 IMHA 2017, sections 5-13. 32 IMHA 2017, sections 89(8) & 90 (13) . 33 IMHA 2017, section 14(6). 34 IMHA 2017 section 2(1)(s). 35 IMHA 2017, section 3(1). 36 IMHA 2017, sections 5-13. 37 IMHA 2017, sections 14-17. defined 38 and while "competency" is not (F2), this is nonetheless sufficient to meet the relevant WHO-RB standard (F2). The IMHA also lays down criteria for determining capacity 39 and proposes the development of a guidance document for assessing it. 40 In the IMHA, capacity, advance directives and nominated representatives only pertain to decisions concerning healthcare; no reference is made to financial decisions. Guardianship, which may cover financial and other decisions, is addressed in the RPDA 41 and runs in parallel with the nominated representative in the IMHA. The RPDA describes the provision of a limited guardian who may take legally binding decisions for "a person with disability who has been provided with adequate and appropriate support but is unable to take legally binding decisions". 42 The procedure for the appointment of a limited guardian is clearly described, but the duties, duration (F5) and areas of responsibilities (F6) of a limited guardian are to be determined by the State governments. In the RPDA, there is no provision for systematic reviews (F7), though this may be prescribed by State governments, and there is the right to appeal the decision (F8). 43 The IMHA is very clear on the appointment, 44 duties and responsibilities 45 of nominated representatives, though it should be noted that these people do not act on behalf of the individual in the manner described in the WHO-RB (F5), but rather support the decision-making of the individual. The IMHA, however, offers no guidelines about the duration of the nominated representative's activities and this may have important consequences in the future (below).
Emergency situations are addressed in a similar manner in both the IMHA and WHO-RB (M). Emergency treatments are time limited to 72 h (M4) 46 except in North-East and Hill States where it is extended to 120 h due to local infrastructure. 47 While research is not explicitly forbidden in emergency situations, it would require ethical approval and would have to comply with all national and international guidelines. 48 The IMHA does not state that there is a need to initiate procedures for supported admission and treatment, if 38 IMHA 2017, section 4. 39 IMHA 2017, section 4. 40 IMHA 2017, section 81(1). 41 RPDA 2016, section 14. 42 RPDA 2016, section 14(1). 43 RPDA 2016, section 14(3). 44 IMHA 2017, section 14. 45 IMHA 2017, section 17. 46 IMHA 2017, section 94(4). 47 IMHA 2107, section 114(1). 48 IMHA 2017, section 99. needed, as soon as possible after the emergency situation has ended (M5). However, transportation of a person to a mental health establishment is part of emergency treatment. 49 If the nominated representative is present, emergency treatment may only occur with their consent.
No mention is made of abortion in the IMHA. Terminations of pregnancy are permitted in certain contexts 50 with the woman's consent 51 under the Medical Termination of Pregnancy Act, 1971. Provision is made for women lacking capacity 52 and this is clarified in the RPDA which states that it may be allowed in cases of severe disability where the opinion of the medical practitioner and the guardian of the woman with disability are considered. 53 This does not, however, give explicit protection from abortion without informed consent to individuals with mental illness as required by the WHO-RB (O1a).
The IMHA makes only one reference to medical treatments and none to surgical treatments (except 49 IMHA 2017, section 94(1). 50 The Medical Termination of Pregnancy Act, 1971, section 3(2). 51 The Medical Termination of Pregnancy Act, 1971, section 3(4)(b). 52 The Medical Termination of Pregnancy Act, 1971, section 3(4)(a). 53 RPDA 2016, section 92(f ). psychosurgery) (O2). In an emergency, "any medical treatment" can be given if it directly relates to the emergency. 54 While this may cover an episode of delirium, it cannot apply inside of a mental health establishment or to a supported patient. No direct reference is made to the need for informed consent prior to medical and surgical procedures. However, the government is to ensure that persons with disabilities enjoy legal capacity on an equal basis with others (O2) 55 and, on this basis, consent would be required from all individuals capable of giving it. Where that capacity to give informed consent is absent either in an emergency situation (O2a) or in the long term (O2b), a limited guardian may make legally binding decisions on behalf of the individual without capacity. 56 To deal with oversight and review mechanisms required by the WHO-RB (R), three bodies are empowered in the IMHA: the Mental Health Review Boards (MHRB), the State Mental Health Authorities (SMHA) and the Central Mental Health Authority (CMHA).
The MHRBs are responsible for reviewing supported admissions, advance directives, nominated representatives 54 IMHA 2017, section 94(1). 55 RPDA 2016, section 13(2). 56 RPDA 2016, section 14. The privacy of women is not given special consideration Women are not guaranteed separate sleeping facilities from men and adjudicating complaints (R1) 57 and appeals (R1aii). 58 MHRBs are informed of all supported admissions but within the first thirty days they only review them at the request of the person admitted or their nominated representative. 59 Should supported admission be required after the initial 30 days a section 90 admission can be started and following this the MHRB will review the admission. 60 Should an individual feel aggrieved by the decision of a MHRB, they may appeal to the High Court of the State (R1c). 61 The MHRBs comprise a district judge, a representative of the district, a psychiatrist, a second medical practitioner and two individuals who suffer from mental illness or are care-givers or representatives of organisations advocating for those with mental illness (R1b). 62 The IMHA sets up the SMHA and CMHA which will provide regulation and oversight in many areas of mental health (R2). The authority of the CMHA 63 and SMHA
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are not clearly laid out (R2c) but their roles are covered to some extent in the IMHA. They will conduct inspections of mental health establishments (R2ai), 65 and maintain a list of registered clinical psychologists, mental health nurses and psychiatric social workers (R2aiv). Guidelines concerning psychiatrists are covered under the Indian Medical Council Act, 1956. 66 No reference is made to occupational therapists, counsellors, psychotherapists or other specialties working within mental health.
Both the SMHA and CMHA include representatives of the Department of Health and Family Welfare and advise their respective governments (R2av). 67 The SMHA 68 and the CMHA 69 are composed of a wide range of mental health professionals, service users and their representatives, as required by the WHO-RB (R2b).
The MHRBs and the Central and State Authorities will engage in activities which may reduce intrusive treatments but will not produce guidelines or take comprehensive steps to minimize such treatments (R2aii). They plan to develop quality and service provision norms 70 capacity, 71 both of which may limit the use of intrusive treatments. The MHRB in consultation with the SMHA can take measures to protect the rights of persons with mental illness. 72 The CMHA may also give direction to further regulate the use of seclusion, restraint and psychosurgery. The RPDA also sets up two bodies which may reduce intrusive treatments, these are the State 73 and Central 74 Advisory Boards on Disability. Their roles include advising government, developing policy, monitoring the impact of laws and taking up the cause of persons with disability.
The IMHA lays out clear procedures for the submission, investigation and resolution of complaints (R3a).
75
In appeals, an individual has a right to choose their nominated representative 76 but no mention is made of their legal counsel (R3biii), although all persons with mental illness are entitled to receive free legal services in matters relating to the IMHA.
77
Regarding the protection of vulnerable groups (Z), minors are well protected but the guidelines are not as comprehensive for women and ethnic minorities. While steps are taken to consider the opinion of the minor (Z4), these only relate to admission 78 or are dependent on the nominated representative.
79
With regard to women, the IMHA again only addresses gender-based discrimination in relation to healthcare, and not more broadly (Z4). 80 The RPDA, however, affirms the equality of men and women in its preamble and legislates that government must take measures to ensure that women attain equal rights with others in all areas of life (Z1).
81

Areas of good concordance
The IMHA and the WHO-RB are closely aligned in relation to voluntary admission and treatment (G), guidelines on clinical and experimental research (Q), 82 police responsibility (S), provisions concerning mentally ill offenders and offences and penalties.
In relation to police responsibility, it does not explicitly state that family members, carers or health professionals 11:48 can obtain police assistance in situations where a patient is highly aggressive (S2); this is information that the police can consider as a reason to believe that a person has a mental illness. 83 No special provision is made to allow police to assist in taking a person to a mental health establishment who requires a supported admission (S4), but the return of a person under a supported admission order who absconded from the mental health establishment is addressed (S5). 84 While the IMHA is clear on the role and responsibilities of police regarding individuals in the community and prisoners serving a custodial sentence, it is less clear concerning persons arrested for criminal acts (S3). It does give provision for a magistrate to convey such a person to a mental health establishment if required.
85
The provisions concerning mentally ill offenders (T) are limited in the IMHA but relevant matters are covered in the Code of Criminal Procedure and the Indian Penal Code. The IMHA allows for the transfer of a convicted prisoner to a mental health facility if required (T5) 86 but the law does not prohibit the keeping of a prisoner in the mental health facility for longer than the sentence (T5a). To provide forensic mental health facilities, the IMHA legislates for mental health establishments (T6) to be created in the medical wing of at least one prison in each State. 87 Even though no provision is made for secure forensic psychiatry services outside of the prisons, this is still significant progress.
Two sections of the IMHA apply to individuals at the sentencing stage (T3, T4) and these create a provision where an individual may be brought to hospital. 88 The law states that nothing is an offense if, by reason of unsound mind, the person could not know the nature or illegality of an act (T4). 89 The appropriate diversion of offenders with mental health disorders in lieu of prosecution is briefly alluded to in the IHMA 90 but it does not give special consideration to the gravity of the offence, the person's psychiatric history, mental health state at the time of the offence, the likelihood of detriment to the person's health, or the community's interest in prosecution, as required by the WHO-RB (T1). The IMHA also allows some provision for people who are not fit to stand trial (T2); this is covered in more depth in the Code of Criminal Procedure 91 and, if transferred to a mental health establishment, such persons are given the same rights and protections that all patients receive under the IMHA (T2a).
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Areas of well justified non-concordance
Psychosurgery is not forbidden in involuntary patients as suggested by the WHO-RB (O3) but it is only permitted with the consent of the individual and with approval of a MHRB (O3a). Regarding ECT, unmodified procedures are prohibited (O5). 93 Informed consent is, however, not required (O4), although consent can be obtained from the nominated representative. 94 With the permission of a guardian and the MHRB, ECT can be delivered to a minor (O6). 95 As discussed below, these departures from the WHO-RB may actually serve to enhance the rights of individuals with mental illness.
Discussion
The discussion section of this paper follows the order of the Results section and expands on complex or contentious issues. Areas of good compliance have been mostly omitted from further consideration so as to focus on areas in need of further attention and improvement.
Areas of good concordance with the WHO-RB outside the IMHA
The RPDA is the main piece of legislation that fulfils the WHO-RB outside of the IMHB. The IMHB and the RPDA have different roles. The IMHB applies to only mental illness, while the RPDA includes all individuals with disabilities. As such the IMHA addresses emergency situations not considered in the RPDA. This focus on acute episodes by the IMHB, in contrast to the RPDA can also be seen in relation to proxy decision making. The role of the limited guardian in the RPDA is more holistic and long-term, compared to that of the nominated representative in the IMHA. Both documents are needed to address the varying components of the WHO-RB and while they usually do this in a complementary manner, there are potential areas of conflict between the two acts. This is particularly relevant in the areas of proxy decision making, capacity and supported admission and treatment.
The right to equality and non-discrimination is affirmed in the IMHA, 96 although this only relates to healthcare and not to broader discrimination in other areas of life owing to mental illness. While some of these other areas are addressed in the RPDA, this is still a stark omission from national mental health legislation. This is especially true in light of the role of stigma in preventing people accessing treatment [34] and the prevalence of stigma in mental health [35] . In addition, it is known that stigma in India can have far-reaching consequences outside of access to healthcare [36] . Hence, more specific anti-discrimination provisions are needed in Indian mental health legislation.
A large discrepancy between the IMHA and the WHO-RB concerns mentally ill offenders, but many of these important items are addressed elsewhere in Indian legislation. Forensic psychiatry in India is in development [37] and Kallivayalil et al. [23] astutely recount how the current, unsatisfactory situation has evolved from a long history of governmental apathy. In addition, in order to improve overall coherence, it is clearly important that terminology is consistent across all Indian legislation, as many older acts need updating to remove terms like "lunatic" and affirm a consistent legal stance on capacity which is compatible with the UN-CRPD.
Areas of low concordance with the WHO-RB across all Indian legislation
We adopted a literal but pragmatic approach to our analysis, and so classified the IMHA as non-concordant with 80% of the rights of family and other carers (E). This group's rights are, at best, indirect in the IMHA, being facilitated through the role of the nominated representative. Outside of this context, the entitlements of family and carers are extremely limited [38] . Asoken [37] has already raised concerns about how a nominated representative may do more harm than good, and questioned their relevance to Indian culture.
The IMHA's lack of consideration of non-protesting patients is a particular concern. In 2011, 25% of Indian mental health patients had been in hospital for over 6 months [7] . The rising prevalence of dementia [5] highlights the particular urgency of the need for legislation for this group, as individuals with dementia often require significant support to exercise their capacity.
A robust process for reviewing admissions is also vital. The concerns raised above about non-protesting patients may be addressed by the transition from "involuntary" to "supported" admission. In many jurisdictions non-protesting patients are admitted but without the legal protection afforded by involuntary treatment (i.e. automatic review of their admissions and treatment) [33] . Under the IMHA, if an individual's capacity is impaired to the extent that they need a high level of support in decisionmaking, they should then be admitted in a supported manner. This will afford them the necessary protections.
We are yet to see how this will be implemented; it is possible that this will be underutilized and many individuals may remain in hospital without their informed consent.
The IMHA does not make specific mention of refugees or asylum seekers. However, at the end of 2015 India had over 200,000 "persons of concern" to the UN High Commissioner for Refugees [39] . These individuals have a high prevalence of mental illness and face many barriers to accessing services; as such, they warrant particular mention and legislative protection [40] .
There is also a lack of emphasis on primary health care in the IMHA. This is regrettable because the need for more primary health care has long been recognised in India [41] and services are still insufficient in many areas.
Finally, the WHO-RB suggests that supported admissions should only be allowed if admission is for a therapeutic purpose. Explicitly stating this would prevent supported admissions of individuals who do not benefit from in-patient treatment or are being admitted for primarily social reasons. Again, Indian legislation, like legislation in many other countries, could do significantly more in this regard.
Areas where comparison is complex
Five specific legal constructs in the new Indian legislation adopt perspectives significantly different to those of the WHO-RB and an understanding of these is vital for any comparison of the two documents. These are: advance directives, supported admissions, nominated representatives, limited guardians, and capacity.
The potential effects of advance directives are vast and as the IMHA currently stands it is unclear how these will be utilized. It is not explicitly stated that advance directives only apply to admission. As such, it is possible that, when an individual ceases to have capacity, 97 their advance directive may state a preference for supported (involuntary) treatment in the community. This opens up the possibility of supported treatment separate from admission, and possibly a version of community treatment orders with relatively poorly delineated parameters and poor review mechanisms. Asokan [37] might well prove prescient in describing the proposed advance directive legislation as a "Pandora's box". Some psychiatrists believe the legislation will limit their ability to treat individuals by giving too much freedom [42] . The Committee on the Rights of Persons with Disabilities, however, appears to take the contrasting view that such provisions are overly restrictive for patients [43] . In addition to these concerns, the advance directive process will likely place additional financial burden on Indian mental healthcare services [42] . Some have suggested that advance directives may result in criminalisation of individuals with mental illness who decline treatment but come into contact with the criminal justice system [44] . The role of advance directives in other jurisdictions has been called into question [45] and requires further careful, constructive thought.
A second construct which hinders direct comparison between the WHO-RB and the IMHA is that of supported admission. The UN-CRPD appears opposed to involuntary treatment [43] . To adhere with this, the individual's capacity is supported by their nominated representative under the IMHA. As a result, the individual with mental illness apparently never entirely loses capacity to make decisions; instead, capacity requires varying degrees of support. While there is an ambiguity in this process, it is an arguably necessary ambiguity owing to the complex and varied situations in which this legislation will apply.
Essentially, what would have been considered an involuntary admission in the past is now to be an admission where an individual requires "a very high level of support, approaching hundred percent support in making decisions".
98 This is a departure from the WHO-RB which suggests the appointment of a guardian who can make decisions in place of the individual.
This provision of the IMHA is undoubtedly an admirable effort to maximise the rights and autonomy of individuals with mental illness, but the non-dichotomous classification of supported decision-making may reduce an individual's access to the review process. In other words, the IMHA's approach protects the individual's capacity but at a cost. The role of the nominated representative is not subject to sufficient systematic review and lacks discrete time frames; and it is unclear what form that support takes or to what degree it is binding. This opens up the potential for loss of autonomy without the protection of a review process. It seems to be an idealistic abdication of responsibility to move the limitation of rights from trained professionals, acting in accordance with professional standards, to family members or others, with potentially varied priorities and limited experience.
It is unclear to what extent supported admissions will be used. They may be used in the cases of non-protesting patients in addition to patients refusing treatment. While the potential delay (up to 51 days) prior to automatic review is a source of concern, it is also important that timeframes are realistic in the context of services' ability to deliver reviews on time. The WHO highlighted the current limitations in the workforce in Indian mental 98 IMHA 2017, sections 86(3), 89(7) & 90 (12) .
healthcare noting that there are just 0.30 psychiatrists, 0.17 nurses, 0.05 psychologists and 0.03 social workers per 100,000 population [8] . Figures for all mental health professional are increasing, though many of these individuals are working in the private sector and exact numbers have not been obtained from many states [7] . Ultimately, issues such as this may well prove the ratelimiting step in implementing the IMHA.
Notwithstanding these concerns, the construct of nominated representative can still be used to fulfil many of the requirements of the WHO-RB. Legally and pragmatically, this tool has strengths and weaknesses. According to the IMHA, every adult has the right to appoint a nominated representative. 99 The nominated representative may be any adult who is competent to perform the "duties assigned to him" and has given written consent to acting in this capacity. 100 If a person has not appointed a nominated representative, one can be appointed for them. The nominated representative advocates for the individual and supports their capacity and decision-making. As already discussed (above), this arrangement avoids treatment being seen as "involuntary". Consistent with this, an individual may "revoke or alter such appointment at any time". 101 The role of nominated representative may also, however, limit the role of carers and family members in certain situations [38] .
There is a complex and ill-defined relationship between the role of the IMHA-nominated representative and that of the limited guardian under the RPDA. The former concept is more in-line with the UN-CRPD Committee on the Rights of Persons with Disabilities and harmonisation with the UN-CRPD is clearly important for India (and other countries) from a legislative perspective [43] . Despite this, the use of a nominated representative clearly has the potential to result in a greater limitation of rights for certain patients in certain circumstances. This is because under the IMHA decision-making capacity is not a binary concept but rather relates to varying levels of support that are required. Therefore, the concept of a person's capacity being temporally limited for a defined period of time with a clear review process has been replaced with a more nebulous concept where their decision-making is supported by an individual, to an unspecified degree, for a poorly defined duration, with insufficient review.
The absence of a clear duration during which the nominated representative acts may lead to the individual with mental healthcare needs being in coercive situations with very limited review of the "support" they are receiving.
IMHA devoted to protection from cruel, inhumane and degrading treatment. 111 As the protection from such treatment is a non-derogable human right [54] , privacy must be protected at all times. Regrettably, discussion concerning privacy is sparse in the medical literature and in much legislation, including the IMHA and UN-CRPD [38] . The WHO-RB, by contrast, discusses varying forms of privacy in considerable detail, and how they might apply in different contexts. Deeper consideration of privacy in the IMHA would do much to protect the rights of individuals receiving mental healthcare in India and would set an important example for other countries.
The human resource limitations in Indian mental health services [7] increase the need for careful regulation of seclusion and restraint. The IMHA's failure to comply with certain WHO-RB items relating to seclusion and restraint (above and Table 1 ) may increase the possibility of long durations of seclusion and restraint. With growing movement towards seeing seclusion and restraint as forms of cruel, inhuman or degrading treatment [55] , it is essential that these practices, if utilised, are kept within very clearly defined parameters and accompanied by all necessary protections. The large variations in the frequency and duration of seclusion and restraint further underline the need for well-constructed guidelines [56] .
A recent study of mental illness in India noted that there are no national level prevalence studies of mental illness in the country [4] although some steps have been taken to address this [3] . The IMHA presented an opportunity to address this data deficit but the legislation does not require even rudimentary data collection. This is regrettable: the limited epidemiological knowledge available impacts significantly on the ability of health service planners and public health officials to address the needs of the mentally ill [5] ; national, statutory data collection, underpinned by legislation, would have done much to remedy this deficit.
Areas of well justified non-concordance
The IMHA makes a small but important, progressive deviation from the WHO-RB in the area of psychosurgery. The WHO-RB suggests that psychosurgery should not be permitted for involuntary patients. This could potentially prevent a supported patient receiving a beneficial treatment. The IMHA correctly identifies decision-making capacity rather than status of admission as the key issue here. This is important: Mandarelli et al. demonstrated high levels of decision-making capacity in patients receiving non-consensual psychiatric treatment 111 IMHA 2017, section 20.
[57]. The IMHA affirms that supported patients may retain the capacity to make treatment decisions.
Weaknesses of this study
The WHO-RB recommends that a committee, from a range of disciplines, undertake analysis of legislation using the WHO-RB [58] . This research was, in contrast, conducted by two psychiatrists; our aim, however, was to use the WHO-RB framework to provide an overview of key human rights issues in the legislation and to stimulate further, broader, multi-disciplinary consideration of these matters. In addition, this analysis was conducted by individuals working outside the Indian system with the explicit aim of optimising analytic objectivity and engaging in a purely black letter analysis; i.e. determining to what extent the IMHA as written appears to comply with the WHO-RB in theory. This is a necessary first step and, now that this is done, there is a need to move forward and complement this work with further collaborative analysis based on first-hand experience of Indian mental health services focussing on the legislation in practice. These two kinds of analysis (in theory and in practice) can produce quite different assessments and both serve important purposes.
This type of research does not consider implementation. It focuses instead on the content of legal documents. Implementation is a key issue for mental health legislation internationally and has posed particular challenges in low and middle income countries [59] . Twenty-eight years after the enactment of the Mental Health Act 1987, only eleven percent of Indian states had state mental health rules in place and it is suggested that many states were unaware of these rules [7] . Specific measures need to be taken to address common barriers to full implementation which include (but are not limited to) funding, staffing, public health priorities and stigma [60] . Concerns regarding implementation justifiably cast a shadow on the new legislation and warrant future research.
Conclusions
The IMHA is a significant step towards greater recognition and protection of the rights of the mentally ill in India. Such a comprehensive attempt to align national mental health legislation with the UN-CRPD is not only admirable in itself but will surely influence many other countries to do likewise; this is greatly to be welcomed. It is imperative, however, that the Indian legislation does not follow the same path as the Indian asylums described by Wig [11] . These asylums opened with "great hope and expectation" but within a few years become overwhelmed. Lack of services, lack of investment, and demoralisation among service providers resulted in serves-users being neglected despite the original enthusiasm and investment. Failure to invest financially or politically in the realisation of this new Act on the ground could see the IMHA similarly fail the people it seeks to protect. A good piece of legislation that is poorly implemented might well be more damaging to patients than a poor piece of legislation that is implemented well.
There are also specific matters in the IMHA still in need of remedy. References to discrimination on the basis of mental illness relate only to healthcare, and while the RPDA partially addresses this, mental illness still requires further and special consideration in this regard. Specific legislation concerning mental illness would better safeguard the rights of individuals with mental health problems.
The IMHA's attempt to be fully compliant with the UN-CRPD has led, at times, to vague language and opaque terminology on key topics. For example, there is ambiguity concerning the inter-relatedness of capacity, consent and the nominated representative. In addition, in an attempt to minimise restriction of rights, the IMHA may actually result in a greater level of coercion, owing especially to the opacity and insufficient review relating to nominated representatives, which are major concerns and will need careful and comprehensive review once the Act is implemented. These may be concordant with the UN-CRPD on paper but the outcome of the law and its effect on patients' rights are more important than the theoretical principles affirmed by it. Realisation-focused mental health legislation and implementation programmes may do more to protect the health and rights of Indians with psychosocial disabilities than a pure focus on arrangement-focused legislation [61] . In other words, practice trumps theory every time.
Three groups are at particular potential risk: patients being treated in the community under an advanced directive, non-protesting patients, and long-term independent patients. The role of supported treatment in a community setting needs to be directly addressed. This may represent a less restrictive form of treatment in certain cases, but ambiguity in the area of advance directives may circumvent the proposed safeguards and potentially limit the rights of individuals concerned. Similarly, additional consideration should be given to non-protesting patients, although a supported admission framework may indeed prove the most appropriate means of facilitating admission in many such cases. The protection of long term voluntary patients is also an area of concern; the IMHA may reduce the numbers of individuals who remain in hospital as voluntary patients despite having high support needs (above).
Recognizing a patient's capacity to give or withhold informed consent despite being a supported patient is an important step forward in the affirmation of the rights of individuals with mental illness. It also correctly identifies capacity as decision-specific. This idea could be incorporated into many laws concerning the rights of persons with disabilities and would do much to maximize the realization of their capacity and rights. The move away from a binary view of capacity, supported by some parts of the IMHA, is undoubtedly a positive one but an adequate review process must be retained.
Three important administrative issues arise which, if addressed, could further improve the new legislation. First, additional clarity could be added on the qualifications of individuals who can determine mental disorder. Second, other Indian legislation needs to be revised and updated to bring it in line with the new IMHA (e.g. the Medical Termination of Pregnancy Act, 1971). Third, and most importantly, consideration should be given to statutory collection of statistics about individuals receiving treatment, types of treatments being received, etc.
Overall, it is likely that India's new mental health legislation will impact on more individuals than any other piece of mental health legislation in the world [62] . It is a carefully constructed document that addresses many of the needs of individuals with mental health problems. While clarification and change are certainly needed in specific areas, other countries revising their legislation would undoubtedly benefit from studying India's constructive, pragmatic and enlightened approach to this matter.
